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SUPERIOR COURT OF CALIFORNIA
IN AND FOR THE COUNTY OF SAN MATEO
APPELLATE DEPARTMENT
MOLALLA HOLDINGS, INC., CASE NO. AD-4676
Plaintiff and Appellant,
V.
LAURIE M. AKERS,

)
)
)
)
)
)
)
Defendants and Respondents. )
)
)

This appeal involves alegal issue of first impression and continuing public
interest in the field of civil procedure. Appellant, alicensed collection agency, sued
respondents for $2,234.67 on an account owed its assignor, J. Sosnick & Sons. After
respondents defaulted, appellant obtained a “Judgment By Default By Clerk” against
respondents in the total amount of $2,998.09, including principal, interest, attorney’s fees
and costs of action. Appellant then filed a motion for an award of postjudgment attorney’s
fees, claiming entitlement thereto under Code of Civil Procedure section 685.040". The
court below denied such motion without analysis. Appellant appeals the denial, contending
correctly that the applicable standard on a question of law is independent review. (Estate of
Choate (1979) 78 Cal.App.3d 982, 986.)

Prior to the 1992 amendment of section 685.040, if atrial court judgment included an
award of attorney’s fees, postjudgment attorney’s fees were not recoverable. (Imperial Bank
v. Pim Electric (1995) 33 Cal.App.4th 540, 557, fn. 13.) In 1992, section 685.040 was

amended to allow attorney’s fees incurred to enforce a judgment as collectible costs if the



underlying judgment includes an attorney’s fee award pursuant to section 1033.5,
subdivision (a)(10). Appellant argues that because the judgment below included
prejudgment attorney’s fees, it is entitled, as a matter of right, to reimbursement of
postjudgment attorney’s fees.

Section 585, subdivision (a) and California Rules of Court rule 388 (b) permit atrial
court to award attorney’s fees on default judgments, using a fee schedule promulgated by the
court. Rule6.1.1 of the local court rules of the court below contains such afee schedule. It
establishes attorney’ s fees in the amount of $300 or 20% of the judgment, whichever is
higher, on judgments of 5,000 or less.

In the case at bar, the court clerk awarded attorney’s fees pursuant to such schedule
in the amount of $446.93. While appellant’s default judgment obtained from the court clerk
below was based upon contract, the attorney’s fees were awarded in accordance with the
court’ s schedule following the default judgment, and not as a cost item pursuant to the
contract in issue. Appellant could have obtained a judgment through a court hearing, and not
simply through a clerk’s judgment by default. In securing the clerk’s judgment by default,
appellant implicitly accepted an attorney’s fees award pursuant to local rule 6.1.1, thus
eschewing the section 1033.5, subdivision (a)(10) alternative. Appellant’s election of that
procedure, therefore, precludes postjudgment attorney’s fees. The denial of appellant’s
motion for postjudgment attorney’s fees is affirmed.

Certified For Publication.

Kopp, J.

Concurring:

Holm, C. J.

Pfeiffer, J.

L All statutory references herein are to the Code of Civil Procedure.



IN THE SUPERIOR COURT OF THE STATE OF CALIFORNIA

IN AND FOR THE COUNTY OF SAN MATEO

APPELLATE DEPARTMENT
MOLALLA HOLDINGS, INC. ) Appellate Case No. AD-4676
)
) (Superior Court No.
) CLJ177999
Plaintiff and Appellant, )
)
V. )
)
LAURIE M. AKERS, )
)
)

Respondents/Defendant.
)

RE: PUBLICATION OF APPELLATE OPINION

As certified in the following opinion, which was rendered in the above-entitled
appeal from the judgments of the trial court, this appeal involves a legal issue of first
impression and continuing public interest in the field of civil procedure, and is therefore

presented for publication prior to the decision’s finality. The appellate panel that heard this



case comprised Hon. Carl W. Holm, Presiding, Hon. Rosemary Pfeiffer, and Hon. Quentin
L. Kopp. Thetrial court judge was Hon. Phrasel Shelton. The appellate hearing was held on
May 10, 2002, in department 2M, at 2:00 P.M. and only attorney Stephen C. Becker, Esq.

was there for oral argument. There was no presence for the respondent.

Counsdl:
Stephen C. Baker for Plaintiff and Appellant.

Anthony L. Head for Defendants and Respondents.



